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A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTHfS) FROM 
THE MAILING DATE OF THIS COMMUNICATION " '^"'^TH(S) FROM 

■ a^riS,^S^^^^^^ lnnoeven,.o«ever,.ava.p„.e«.e,yfi,ed 
earned patent term adjustment See 37 CFRT704(b) ^ «""'^""'<^t-on. even if timely filed, may reduce any 

Status 

1 )K Responsive to communication(s) filed on 19 March 2003 . 
2am This action is FINAL. 2b)n This action is non-final. 

3) n Since this application is in condition for allowance except for fomal matters prosecution as to thP m^ritc ic 
Disposition orciiimr''"'' ''''''' P''' Q"^^''^- '''' cT^TsI 0^°213 ° " " 

4) S Claim(s) 1^ is/are pending in the application. 
4a) Of the above claim(s) is/are withdrawn from consideration. 

5) n Claim(s) is/are allowed. 

6) 13 Claim(s) 1:26 is/are rejected. 
/)□ Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement 

Application Papers 

9) 0 The specification is objected to by the Examiner. 
10)0 The drawing{s) filed on is/are: 3)0 accepted or b)^ objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 85(a) 

1 1 )□ The proposed drawing correction filed on is: a)^ approved b)^ disapproved by the Examiner. 

If approved, corrected drawings are required in reply to this Office action. 

12) 0 The oath or declaration is objected to by the Examiner. 
Priority under 35 U.S.C. §§ 119 and 120 

13) n Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f) 
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1 .□ Certified copies of the priority documents have been received. 

2. n Certified copies of the priority documents have been received in Application No. . 

3. n Copies of the certified copies of the priority documents have been received in this National Staae 
. o .u application from the International Bureau (PCT Rule 1 7 2(a)) ^ 

See the attached detailed Office action for a list of the certified copies not received. 

14) 0 Acknowledgment is made of a claim for domestic priority under 35 U.S.C. § 119(e) (to a provisional application) 
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15) U Acknowledgment is made of a claim for domestic priority under 35 U.S.C. §§ 120 and/or 121 
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3) Dlnfonna«onDisdo sure Staten,en.(s, (pkmT) Paper Z) _ . S □ oTe^ ^^tent AppHcaton (PT0.152, 
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DETAILED ACTION 

Claims 1-26 are pending. The Amendment filed 3/19/03, Paper No. 22, amended claims 
4,8,21 and 24. 

Response to Applicant's Arguments/Amendment 

The Applicant's arguments filed 3/19/03 (Paper No. 22) to the rejection of claims 1-26 

made by the Examiner under 35 USC 103 have been fully considered and deemed not 
persuasive. 

The Arguments and Amendment to the claims filed 3/19/03, Paper No. 22, are 
persuasive-in-part to overcome the 35 USC 1 12 rejections in the previous Office Action. 
Specifically, the amendment to claims 8 and 21 is sufficient to overcome the 35 USC 1 12 
rejection over the Markush language of claims 8 and 21. 



112 Rejection Maintained 
The rejection of claims 1, 4-5, 7-8, 15-16, 20-21 and 24 under 35 U.S.C. 1 12 is 

MAINTAINED for the reasons set forth in the Office Action mailed 12/18/02, Paper No. 21, and 
those found below. 

Regarding the term "derivative", Applicant argues. Applicants attach herewith copies of 
examples of claims using the term "derivative" in the context of cholesterol as one of ordinary 
skill in the art would understand its use". This argument is not persuasive. First, the Examiner 
respectfiiUy points out that the prosecution of every patent Application is distinct. Second, the 
Examiner respectfiiUy points out that the term "derivative" in the instant Apphcation is not 
defined and that the term has not been shown to have a definite art recognized definition. Thus, 
the rejection of claims 1, 15 and 16 over the term "derivative" is maintained. 
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Regarding, the term "based", Applicant argues, "The use of the work "based" following 
materials such as carbohydrates, sucrose and glucose is commonly used and known". This 
argument is not persuasive. For example, what is carbohydrate-based? It is a carbohydrate 
compound? It is something that is similar to a carbohydrate? What chemical compounds or 
modification are encompassed by the term "based". Regarding US 5,616,359, the Examiner 
again reminds Applicant that the prosecution of every patent AppKcation is distinct. Thus, the 
rejection of claims 4, 5, 7, 20, 24 over the term "based" is maintained. 

The rejection of claims 8 and 21 as being indefinite for containing "glycerol 

monostearate" when the claims are directed toward carbohydrate-based surfactant/emulsifief, is 

maintained. Applicant has provided no arguments against this rejections. 

103 Rejection Maintained 
The rejection of claims 1-4, 6-1 1, 14-18, 21-23 and 25 under 35 U.S.C. 103(a) as being 

unpatentable over US 5,567,420 is MAINTAINED for the reasons set forth in the Office Action 
mailed 12/18/02, Paper No. 21, and those found below. 

The rejection of claims 1, 2, 4, 6-11, 14-17, 21-23 and 25 under 35 U.S.C. 103(a) as 
being unpatentable over US 5,747,049 is MAINTAINED for the reasons set forth in the Office 
Action mailed 12/18/02, Paper No. 21, and those found below. 

The rejection of claims 5, 12, 13, 19, 20 and 24 under 35 U.S.C. 103(a) as being 
unpatentable over US '420 or US '049 each as appHed to claims 1-4, 6-11, 14-18, 21-23 and 25 
above, and fiirther in view of US 5,741,499 is MAINTAINED for the reasons set forth in the 
Office Action mailed 12/18/02, Paper No. 21, and those found below. 

The rejection of claims 12 and 26 under 35 U.S.C. 103(a) as being unpatentable over 
US '420 or US '049 each as apphed to claims 1-4, 6-11, 14-18, 21-23 and 25 above, and further 
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in view of US 5,393,526 is MAINTAINED for the reasons set forth in the Office Action mailed 
12/18/02, Paper No. 21, and those found below. 

The rejection of claims 4-6 and 20-22 under 35 U.S.C. 103(a) as being unpatentable over 
US '420 or US '049 each as appUed to claims 1-4, 6-11, 14-18, 21-23 and 25 above, and further 
in view of US 5,002,680 is MAINTAINED for the reasons set forth in the Office Action mailed 
12/18/02, Paper No. 21, and those found below. 

Applicant argues, "a mixture of any ingredients taught in the '420 reference will not 
combine to make the non-emulsion mousse-textured composition of the present invention. A 
non-emulsion composition containing an alkah metal salt in combination with substantially no 
oil is not taught in the '420 reference". This argument is not persuasive. The Examiner 
respectfully points out that '420 clearly teaches that their composition can be in the form of a 
mousse, which is a "non-emulsion mousse-textured composition". The Examiner further points 
out that oils are not taught as a major ingredient in the composition of '420, but are taught as 
additives. Furthermore, exempUfications of the composition of '420 contain substantially no oil. 

Applicant argues, "the '420 reference fails to selectively pluck out of the multitudes of 
ingredients that are suggested as being added as ingredients in the '401 lotion (emulsions) the 
ones of the present invention, nor does it teach or suggest that these particularly selected 
ingredients combine to make a non-emulsion mousse-textured composition like that of the 
present invention". This argument is not persuasive. First, the Examiner respectfully points out 
that it is well-established that consideration of a reference is not Hmited to the preferred 
embodiments or working examples, but extends to the entire disclosure for what it fairly teaches, 
when viewed in hght of the admitted knowledge in the art, to person of ordinary skill in the art. 
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In re Boe, 355 F.2d 961, 148 USPQ 507, 510 (CCPA 1966); In re Lamberti, 545 F.2d 747, 750, 
192 USPQ 279, 280 (CCPA 1976); In re Fracalossi, 681 F.2d 792, 794, 215 USPQ 569, 570 
(CCPA 1982); In re Kaslow, 707 F.2d 1366, 1374, 217 USPQ 1089, 1095 (Fed. Cir. 1983). The 
'420 reference is not limited to lotions forms, but also teaches mousse forms. Second, the 
Examiner respectfully points out that the invention of '420 is directed toward color indicators 
and teaches water as a carrier for such indicators. The other ingredients of the instant mvention 
are taught as emollients and emulsifiers that can be added to the composition to prevent or 
relieve dryness and to provide uniform blending of ingredients of the composition. Furthermore, 
the Examiner directs the Applicant to Col. 9 of '420, which states, "The ingredients described 
above. . .are well known to those skilled in the art. The determination of which ingredients to 
use to obtain the intended formulations, and the determination of the amounts which may be used 
to achieve the intended functions and effects of these ingredients are well within the capabilities 
of those skilled in the art without the need for undue experimentation". 

Apphcant argues, "the purpose of the '420 reference is to make a lotion whereas the 
purpose of the present invention is to make a non-emulsion mousse-textured composition. This 
argument is not persuasive. Again, the Examiner respectfully points out it is well-established 
that consideration of a reference is not limited to the preferred embodiments or working 
examples, but extends to the entire disclosure for what it fairly teaches, when viewed in light of 
the admitted knowledge in the art, to person of ordinary skill in the art. In re Boe, 355 F.2d 961, 
148 USPQ 507, 510 (CCPA 1966); In re Lamberti, 545 F.2d 747, 750, 192 USPQ 279, 280 
(CCPA 1976); hi re Fracalossi, 681 F.2d 792, 794, 215 USPQ 569, 570 (CCPA 1982); hi re 
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Kaslow, 707 F.2d 1366, 1374, 217 USPQ 1089, 1095 (Fed. Cir. 1983). While '420 exemplifies a 
lotion formulation, the reference teaches mousse formulations as compositions of their invention. 



Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
pohcy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this fmal action is set to expire THREE 
MONTHS from the mailing date of this action, hi the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1.136(a) will be calculated from the maihng date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 

Any inquiry concerning this communication or earher communications from the 
examiner should be directed to Lauren Q Wells whose telephone number is (703) 305-1878. The 
examiner can normally be reached on M-F (7-5:30), with altemate Mondays off 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Sreeni Padmanabhan can be reached on (703)305-1877. The fax phone numbers for 
the organization where this application or proceeding is assigned are (703) 872-9306 for regular 
communications and (703) 872-9307 for After Final communications. 
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Any inquiry of a general nature or relating to the status of this application or proceeding 
should be directed to the receptionist whose telephone number is (703) 308-1234. 

Iqw 

April 23, 2003 




